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NOTES: BACKGROUND

Employers throughout the United States are faced with rapid and increasing
changes and developmentsin the area of employment law. Currently there
are staggering numbers of employment-related claims being filed in state
and federal courts, and with various administrative agencies. Such claims
can often result in tremendous employer liability aswell as substantial legal
expense, causing employersto settle cases that may seem almost frivolous
in order to avoid the risk and expense of employment litigation. For the man-
agersinvolved, such claims can be extremely upsetting and embarrassing.

Obviously, because of the litigious society in which employers must operate,
itisvirtually impossible for any employer to eliminate al potential employ-
ment litigation. Unfortunately, a number of companiesincrease the risk of
employment-related claims by committing mistakes that could easily have
been prevented by training. We call them “Litigation Landmines.”

1. Failure to Document

2. Failureto Train

3. Failure to Keep Evidence
4. Grade Inflation

5. Failure to Consult Human Resources

6. Inappropriate Electronic Messages

7. Inconsistent Treatment

8. Inappropriate Talk about Ex-employees

9. Uncontrolled References

These “landmines’ were identified by reviewing thousands of actual employ-
ment law cases and surveying over two hundred employment law attorneys.
Repeatedly, the above “landmines’ were singled out as conduct directly linked
to problems encountered in litigation.

Currently, onein five team leaders or front-line managers can expect to be
named in some form of employment-related charge or litigation. If each of
these individual s avoided the above landmines, roughly half of the litigation
would be eliminated. Moreover, each landmine is a so an opportunity for a
positive management practice that would improve employee performance.

This program provides an opportunity to become inoculated against those
landmines and to become better prepared to meet the incredible and exciting
challenges of the 21t century.
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NOTES: COURSE DESCRIPTION

1

O

THE GoALs oF THis TRAINING

Thistraining program has five goals:

To make every organization aware of the biggest mistakes that
increase the risk of employment-related claims.

To increase the ability of managers, team leaders, and supervisors
to recognize the sometimes subtle parts of their jobs that can result
in costly and embarrassing claims.

To show how each potential mistake is an opportunity to implement
a positive management practice.

To show how to record — and in some cases how not to record—
incidents of misconduct or poor performance.

To understand how human resources can be an aly in solving
certain management problems.

ELEMENTS OF THIS COURSE

Videocassette: Running Time 27 minutes
Facilitator’s Guide (including transparencies)

Participant’s Guide
SAMPLE TRAINING FORMATS

1. CORE TRAINING 3-4 HOURS

Setting the Stage 30-40 minutes

 Explain the problem of employment-related
claims for the company and the manager.

* Post the agenda for the training.

» Explain thefive goals.

* Introduce the video, discussing the four points
on page 21.

Show Video 27 minutes
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NOTES: COURSE DESCRIPTION (cont’d)

0 Debrief Viewer Reaction 15 minutes

O Litigation Landmines 30-40 minutes

» Review list and discuss (3-5 minutes each)

0 Break

0 Recording Performance Problems and Misconduct ~ 40-50 minutes

* Review transparency and discuss

» Exercise/ paragraph

e Exercise/ video

0 Reporting Incidents to Human Resources 20-30 minutes

 Present your organization’s procedures for
documenting performance problems or
misconduct.

» Review other relevant procedures or policies,
such as those used for filing grievances or
attendance.

* Lead discussion, airing concerns or stories
people have about these issues.

0 Close 10-15 minutes

e Summary Observations

2. SHORTENED FORMAT 2-1/2 HOURS
[0 Setting the Stage 20 minutes
0 Show Video 27 minutes
[0 Deébrief Video 15 minutes
[0 Litigation Landmines (2-3 minutes each) 25 minutes
0 Recording Performance Problems and Misconduct 25 minutes
[0 Reporting Incidents to Human Resources 20 minutes
O Close 10 minutes

10 11
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NOTES: PREPARING TO DELIVER THIS TRAINING

THINGS TO DO WELL IN ADVANCE

O  Tak with human resources to find out about any format or forms
(including computerized forms) that they may be using for documenting
performance and discipline problems. If your organization uses a
numerical rating system in performance appraisals, ask for the written
descriptions of these numerical ratings. Ask for good and bad examples
of documentation to usein the training session.

[0  Tak with Corporate Counsel or the appropriate senior-level executive to
find out what your organization spends on employment-related legal action
annually — including lost work time for managers involved in the suit.

0 Getacopy of the organization’s complaint procedures and attendance
policy, aswell as company policies on electronic mail, voice mail and
references.

O  If you have related training materials on conflict resolution, you may
want to consider incorporating them into this training session, depending
on the amount of time you have.

THINGS TO Do JusT BEFORE

0  Study materials and preview the video.

0  ThisFacilitator’s Guide contains information and exercises for a
training session for team leaders and managers who directly supervise
employees. You are invited to customize the session to suit your
particular needs.

[0  One of the best ways for peopleto learn is by hearing stories of what
othersin their position have gone through or to see actual examples —
both good and bad — of written reports that others have submitted. Be
sure to ask participantsto refrain from using actual names in recounting
stories; blacken the names in any written reports. Avoid using any
attorney-client privileged documents or reports.

0  Thisvideois 27 minuteslong. You will want to preview the video at
least once before you conduct the training.

0  Prepare Overhead Transparencies.*

* See appendix for a complete list of transparencies.

12 13
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NOTES: INTRODUCTION

A GROWING PROBLEM

Facilitator Directions. Use the following information to provide context for
participants in the session.

Employers throughout the United States are faced with rapid and increasing
changes and developmentsin the area of employment law. Currently there
are staggering numbers of employment-related claims being filed in state
and federal courts and with various administrative agencies. Such claims

can often result in tremendous employer liability aswell as substantial legal
expense, causing employersto settle cases that may seem almost frivolous
in order to avoid the risk and expense of employment litigation. For the man-
ager involved, such claims can be extremely upsetting and embarrassing.
Additionally, in many states, individual liability is possible.

Obvioudly, because of the litigious society in which employers must operate,
itisvirtually impossible for any employer to eliminate al potential employ-
ment litigation. Unfortunately, a number of companiesincrease the risk of
employment-related claims by committing mistakes that could easily have
been prevented by training. We call them “Litigation Landmines.”

ESTABLISHING CREDENTIALS

Facilitator Directions: Use the agenda in the appendix to create a
transparency or create your own.

Thisvideo isbased on the expertise of the national law firm of Littler,
Mendelson, Fastiff, Tichy & Mathiason. The firm isthe largest in the United
States specializing exclusively in the representation of management in
employment and labor relations law. Garry Mathiason, Wendy Tice-Wallner,
Jaffe Dickerson and Nancy Pritikin who are featured in this video, are
shareholders (partners) in the law firm. The firm has over 300 employment
attorneysin 26 offices throughout the United States.

16 17
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NOTES: INTRODUCTION (cont’d)

18

AGENDA

Our session today should run approximately  hours and will follow

this outline.

[ ]
Transparency GoALs:

Thistraining program has five goals:
Goals
1. Tomake every organization aware 1. To make every organization aware of the biggest mistakes that
of the biggest mistakes that increase i ; .
the risk of employment-related claims. increase therisk of empl oyment related claims.
2. Toincrease the ability of man-
agers, team leaders, and supervisors 2. Toincrease the ability of managers, team leaders, and supervisors
to recognize the sometimes subtle K . .
parts of their jobs that can result in to recogni ze the sometimes subtle parts of their jobs that can result
costly and embarrassing claims. | n costly and embarrass ng C|a| ms.
3. To show how each potential mis-
take is an opportunity to implement a . . . . .
positive management practice. 3. To show how each potential mistake is an opportunity to implement
4. To show how to record — and a positive management practice.
in some cases how not to record —
incidents of misconduct or poor i
performance. 4. To show how to record — and in some cases how not to record —
5. To understand how human incidents of misconduct or poor performance.
resources can be an ally in solving
certain management problems. . .

5. To understand how human resources can be an aly in solving

certain management problems.

19
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NOTES:

20

Part 1l: Conducting the Session

INTRODUCTION (cont’d)

1

2.

INTRODUCING THE VIDEO

It isimportant to keep in mind afew points about the video while you are
watching. A more thorough discussion of avoiding Litigation Landmines will
follow the viewing.

This video shows how easy it isfor people with good management
gualities to overlook important managerial responsibilities. Notice
how different things can sound later in court than they do at the time!

After watching the video, we will focus on actions the manager
might have taken to avert some of these problems. Positive conduct
is suggested throughout the video; however, awareness of the
problem is the shortest road to avoiding the problem — stepping
around the landmine.

If you have questions while you're watching the video, write them
down and we' |l discuss them after we're done watching the video.

Don't be surprised if every one of you has exploded at least one
of these landmines.

SHow THE ViDEo / DEBRIEF

21
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NOTES: LITIGATION LANDMINES: REVIEW AND
DISCUSSION

Facilitator Directions: Using the transparency of the list of Litigation
Landmines in the Appendix, review the landmines with participants. After
reviewing the complete list of landmines, use the transparencies for the indi-
vidual landmines. Review the landmine and the summary points for each. The
background notes are provided to help you direct a discussion.

Transparency LANDMINE #1: FAILURE TO DOCUMENT

PERFORMANCE DOCUMENTATION

Landmine #1: * Dot Regularly
Failure to Document « BeObjective

* Give Examples

PERFORMANCE DOCUMENTATION . i
*  Review with Employee

e Do It Regularly
¢ Be Objective

Gi Background Notes for the Facilitator:
e Give Examples

* Review with Employee When an employee claim gets to court, the critical element is the ability to

factually re-create what occurred. It isvital to be able to accurately provide a
record of what occurred and when. Generalizations and gaps become litiga-
tion landmines.

Managers increasingly have other duties and responsibilities that demand
attention during the day. The team leader isresponsible for all types of direct
customer service and product-related activities. In this context, documenting
someone’s arrival at the office 15 minutes or a half an hour late or other rela-
tively minor acts of misconduct loses its importance in comparison with the
day’'s major events. The team leader often does not see the serious impact of
the problem that could develop later on when a full picture of the employee's
activity cannot be recreated.

Documentation does not have to be especially time consuming or immediately
follow each event. An excellent systemisfor a manager to make notes on a
calendar regarding a minor problem and then on the second or third occasion,
when it re-occurs, provide complete documentation that references the earlier
events. If thisis done in manageable increments, it not only meets the needs of
providing specificity, but has more impact in the litigation process, because it
does not appear that the manager is simply looking for excuses every day to
generate yet another memo regarding the employee.

22 23
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NOTES: LITIGATION LANDMINES: REVIEW AND
DISCUSSION (cont’d)

Some managers fail to document an incident when a plausible excuse is given
for the misconduct or late arrival. Thereis often an advantage in documenting
what occurred and the explanation provided by the employee. Later in litiga-
tion these explanations may become refined and sound much more reasonable
than they do at the time they are initially given. Additionally, being able to
document that car trouble on nine different occasions resulted in the employee
being late to work seems less credible than car trouble on one or two occa-
sions. Also, a legitimate excuse that might be appropriate on one or two
occasions is not appropriate on several occasions because it demonstrates

no action being taken by the employee to correct the problem (e.g., make
alternative transportation arrangements or fix the car).

If an employee disciplinary action leads to termination and that, in turn, con-
vertsinto litigation, it is reasonable to associate $500,000 with the processing
cost of that event. This would include management time, attorney time and
potential settlement costs. Given thiskind of financial exposure, it becomes
eminently more reasonable that misconduct and performance problems would
be documented to avoid thiskind of liability. Clearly, if a business contract
had a penalty clause of $500,000, it is likely that the manager would regard it
asa primary responsibility to document any production or performance prob-
lems that could trigger this clause to ensure that liability did not occur.

The team leader or front-line manager represents the eyes and ears of the
organization. If no record is made regarding what is seen and observed, then
the team |leader hasfailed in a principal mission that will provide the neces-
sary input to human resources or other support functions within the organiza-
tion to make good recommendations on appropriate action to be taken.

DiscussioON QUESTIONS

[0 What hasto bein your notes or report?

» For more detail, see page 47, “ Recording Performance Problems!”

O What other actions should the manager in this film have taken
besidesfilling out an incident report?

* She should have done performance improvement planning with
scheduled follow-up.

» She should have clarified performance criteria in writing.

¢ She should have involved human resources earlier.

24 25
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NOTES: LITIGATION LANDMINES: REVIEW AND
DISCUSSION (cont’d)

[0 What is objective documentation versus subjective documentation?

* Bill was insubordinate (subjective).

* Bill called mea* f---ing ba-----" and said he “ had no intention
of working on the Williams file”

Transparency LANDMINE #2: FAILURE TO TRAIN

EmMPLOYEE TRAINING

Landmine #2: *  Provide Opportunities
Failure to Train

»  Confirm Training Occurred

e Evauate Training

EMPLOYEE TRAINING

e Provide Opportunities *  Review with Employee

e Confirm Training Occurred .
« Evaluate Training Background Notes for the Facilitator:

¢ Review with Employee

One of the fastest growing areas of employment law islegal exposure dueto a
failuretotrain. Several statutory and regulatory requirements mandate train-
ing on the part of the employer, especially in health and safety areas. In other
areas, such training isindirectly mandated by legal liability created froman
absence of training. For example, if managers are given no training regarding
sexual harassment and sexual harassment occurs, the company may be held
liable for itsfailureto train.

Training includes the concept of some ability to measure whether that training
has occurred and is successful. If formal training is missed by an employee
and the employee indicates that he or shewill makeit up on hisor her own,
several issues become apparent. First, in some circumstances, home study can
generate wage and hour obligations on the part of the employer. Second, home
study may not provide the type of training that will meet the company’s needs.
Third, certain types of materials are not susceptible to home study or indepen-
dent study in the office. Fourth, what follow-up exists to ensure that the employ-
ee actually learned the information? Fifth, are makeup classes available?
Sixth, when training is organized, can the training be structured in such a

way as to anticipate that some employees may need to make up the training

at alater point?

26 27
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LITIGATION LANDMINES: REVIEW AND
DISCUSSION (cont’d)

Transparency

Landmine #3:

Failure to Keep Evidence

EVIDENCE

* Recognize It as Evidence
e Make a Copy

e Share with Employee

¢ Use as a Teaching Tool

28

DiscussioN QUESTIONS

0 What can you do / should you do when employees miss arequired
training session?

0 How can you document that an employee has done required
training at home on his or her own time?

0 Areyou currently facing any problemsin getting your employees
to do required training?

[0 Have you documented that an employee had the opportunity for
training but declined?

LANDMINE #3: FAILURE TO KEEP EVIDENCE

EvIDENCE

* Recognize It as Evidence
» MakeaCopy

»  Sharewith Employee

e UseasaTeaching Tool

Background Notes for the Facilitator:

A team leader’s ability to produce a document or a physical example of an
employee’s failed performance is overwhelmingly powerful in the litigation
process. Failure to recognize the importance of this potential future evidence
can lead to problems far greater than merely being unable to rely upon the
evidencein a later legal proceeding. The manager can be cross-examined
regarding why the evidence wasn't maintained and the suggestion can be
made that it may have been intentionally not kept or destroyed.

If a four-page report is physical evidence that establishes that an employee
has not performed hisor her job adequately and that this would be critical in
the determination of a wrongful termination case | ater, the value of that paper
could exceed the value of gold by a factor of 100!

29



Avoiding Litigation Landmines: A Survival Guide for Managers Avoiding Litigation Landmines: A Survival Guide for Managers

Part 1l: Conducting the Session

NOTES: LITIGATION LANDMINES: REVIEW AND
DISCUSSION (cont’d)

DiscussioN QUESTIONS

0 What kinds of evidence are there for performance problems?

» Written correspondence such as reports, memos, notes, and letters

e Time cards

» Meeting agendas

« Electronic or telephonic correspondence such as electronic mail
or voice mail

Photographic / video

0 What methods could you use to keep notes about performance issues
that would assure the likelihood that you have them later if you
should need them?

» Make notes on a calendar if a problemistoo new to justify
writing a special incident report.

0 How do you preserve copies of this evidence and how long should
it be retained?

Transparency LANDMINE #4: GRADE INFLATION

EMPLOYEE EVALUATIONS
Landmine #4: BeTime y

Grade Inflation

e BeHonest
e Consider Full Evaluation Cycle

EMPLOYEE EVALUATIONS

* Be Timely * Review with Employee
* Be Honest
e Consider Full Evaluation Background Notes for the Facilitator:
Cycle
* Review with Employee Thisis extremely common no matter how much effort is made to guard against

it, in that psychologically it is very difficult for managersto candidly evaluate
employees. It is uncomfortable, and it is assumed that these negative messages
will harm the working relationship. Dozens of subsequent studies show that
accurate eval uations which demonstrate deficiencies are the Number One
most effective tool for improving performance.
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NOTES: LITIGATION LANDMINES: REVIEW AND
DISCUSSION (cont’d)

Be truthful in the evaluation process and guard against the tendency to inflate
the evaluation. This often results from concentrating on events very recent to
the time of the evaluation as opposed to looking at the full behavior of the
employee. Also, as the vignette in this video shows, some employees are mas-
ter manipulators immediately prior to the evaluation.

In conducting evaluations, it is critical that the evaluator present an objective
and accurate analysis of an employee’s performance and resist the tendency
to give false praise. Inflated evaluations will come back to haunt an employer
who has terminated an employee on the grounds of poor performance when
the employee can produce a series of strong evaluations. However, neither
should evaluations contain insulting, defamatory or inflammatory language.
Instead, managers should make eval uations fact oriented and not overly con-
clusive. For example, an employeeisnot just a “ bad employee]” but, rather,
“the employee failsto arrive at work on time and is less productive than other
employees working in the same position on the same shift”

The results of an employee evaluation should not be a surprise. If a manager
has adequately documented employee performance, and if there is sufficient
communication between the manager and employees, the results of a periodic
employment review, based upon employee evaluations, should not be a sur-
prise to either the company or the employee.

DiscussiON QUESTIONS

[0 What'sthe best way to prevent grade inflation in a performance
review?

 Keep performance notes on an ongoing basis so you have a record
of an employee's performance over the entire evaluation period,
not just the last few days.

* Refer to your notes for the entire review period when you are
preparing an evaluation.

0 What kinds of evidence reduce the subjectivity of an evaluation?

» Usefacts, rather than opinions, as much as possible — not
“ Jakeisa poor employee;” but “ Jake has been late an average
of five times a month over the past six months!

* Provide frequent examples.
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NOTES: LITIGATION LANDMINES: REVIEW AND
DISCUSSION (cont’d)

Transparency LANDMINE #5: FAILURE TO CONSULT
HumAN RESOURCES

Eleine 5 HumAN RESOURCES

Failure to Consult Human *  ViewasanAlly
Resources

» Consult Early On

e UseTher Expertise

HumaN RESOURCES

e View as an Ally

« Consult Early On Background Notes for the Facilitator:

Use Their Experti . : : ,
* Use Therxpertise Human resources is not your enemy. They are an essential resource in solving

problems. It isnot possible in today’s environment to know all of the answers.
Using special expertiseis essential. In some organizations, human resourcesis
out-sourced, but the principle remains the same —that thisis a resource avail-
able to team leaders and managers to provide suggestions on solving difficult
human resource problems and to provide technical information and guidance.

It is much more likely that problems will be created by failure to involve the
human resource function as opposed to having theminvolved and allowing for
early detection and correction of problems. What may seem like a very diffi-
cult problemto a front-line manager may in fact be quite solvable with the
assistance of a skilled human resource person.

If a problem arises, it is better to communicate it to human resources and

find out that it is minor than to make that judgment independently and learn
that it isin fact a major problem. Also, communication of problems to human
resources provides a tool for consistency within the organization. It isalearn-
ing experience for human resources as well as for the team leaders.

DiscussiON QUESTIONS

0 What would make you hesitant to call human resources about a
particular performance problem you're having with an employee?

[0 Reflecting on the vignette in the video, when do you think human
resources should have been called in?

[0 Should you have confidentia discussions with employees which
would not be shared with human resources? What problems could
this create?
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NOTES: LITIGATION LANDMINES: REVIEW AND
DISCUSSION (cont’d)

Transparency LANDMINE #6: INAPPROPRIATE ELECTRONIC
MESSAGES

Landmine #6:

. . ELECcTRONIC MESSAGES
Inappropriate Electronic
Messages « Useas Though Public
e Assume It Can Be Retrieved
e Consider How You Say It

* View as Evidence

ELECTRONIC MESSAGES

e Use as Though Public

e Assume It Can Be
Retrieved

* Consider How You Say It Background Notes for the Facilitator:
e View as Evidence

Thisisalitigation issuein almost every employment law case now coming
through the legal system. Cyber-chat has replaced verbal speech as a method
of communication. Plaintiff attorneys accordingly scour el ectronic-mail
records in an effort to discover smoking guns concerning intent in employ-
ment-related cases. Recognize that any electronic-mail message may be
viewed by a court or put on the 6 0’ clock news and, consequently, it is
essential that team leaders operate with this recognition.

Many organizations have devel oped electronic-mail and voice-mail policies
which should be studied and understood and followed, for it should be
assumed that confidentiality regarding electronic-mail messages may not be
fully maintained. They are discoverable in litigation. They are not easy to
erase fromthe system, and it is easy for the recipient to make a file copy of
the message and preserve it far beyond what would normally be expected.
Additionally, electronic mail messages that are remotely recorded in laptops
often do not go through a disposal cycle and remain in large memory storage
areas open for discovery in litigation.

Avoid statements that could have potential negative inferences regarding the
full range of topics subject to discrimination such as age, race, creed, sex,
national origin, color.

Do not write anything that you would be embarrassed having read by your
spouse, son, or daughter or put on a large electronic bulletin board in front of
ajuryinlitigation.

36 37



Avoiding Litigation Landmines: A Survival Guide for Managers Avoiding Litigation Landmines: A Survival Guide for Managers

Part 1l: Conducting the Session

NOTES: LITIGATION LANDMINES: REVIEW AND
DISCUSSION (cont’d)

DiscussioN QUESTIONS

0 Doesthispoint surprise anyone?

[0 How can you make sure this doesn’t trip you up?

» Treat each electronic message message asif it were a written
communication being put in a permanent file, or imagine seeing it
in print in your local paper.

Transparency LANDMINE #7: INCONSISTENT TREATMENT

CONSISTENT TREATMENT

* BeObjective
e Treat Like SituationsAlike

Landmine #7:

Inconsistent Treatment ) )
o Justify Exceptions

CONSISTENT TREATMENT

Background Notes for the Facilitator:
e Be Objective

* Treat Like Situations Alike The definition of “ fairness” isarrived at by comparing like situations. If like
e Justify Exceptions treatment is to be enforced, the team leader or manager should have an excel-
lent business reason for the difference in treatment. Allowing one employee to
arrive late, while disciplining another employee for minor infractions of the
attendance and tardy policy will generally not be redeemed by a later con-
tention that one employee was so competent that attendance did not matter.

If theruleisto be applied, it should be applied in a uniform manner.

DiscussioON QUESTIONS

0 Why isit hard to be absolutely fair and objective in the treatment
of the different employees who work for you?

 Asthefilm points out, each situation is different. An employee
who is exceptionally reliable or creative may, in a manager’s
mind, compensate in thisway for being occasionally late or tardy.
Nevertheless, unequal treatment leaves the manager exposed to
claims of unfair treatment.
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NOTES: LITIGATION LANDMINES: REVIEW AND
DISCUSSION (cont’d)

[0 How can you check yourself on this when you are doing
performance appraisals or creating an incident report?

» Before you conduct a performance appraisal or file an incident
report, stop to assess this employee in light of others on your staff.
Pay special attention to critical comments and negative
assessments you are making.

Transparency LANDMINE #8: INAPPROPRIATE TALK
ABOUT EX-EMPLOYEES

Landmine #8:

Inappropriate Talk about WHEN AN EMPLOYEE LEAVES
Ex-employees

» Keep Situation Confidential
* Evenwith Peers

WHEN AN EMPLOYEE LEAVES

* Keep Situation *  Respect Privacy
Confidential

»  Refer Questions to Human Resources

e Even with Peers

¢ Respect Privacy

. Background Notes for the Facilitator:
e Refer Questions to

Human Resources

Managers must be aware that their statements about disciplinary actionsto
other team members or managers could be introduced in litigation. Personnel
matters such as this require confidentiality within the organization. When in
doubt, consult with human resources.

DiscussioON QUESTIONS

O Isthere anyone with whom you can discuss a termination?

* |n most cases, any conversation about a termination should be
restricted to your manager or human resources.

0 What if you don’t use the person’s name? Can you discuss the
termination by simply describing the situation, but omitting the
person’s name?

* Better not. The description of the situation may be enough to let
people know whom you' re talking about. Then you might as well
have used the name.
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Part 1l: Conducting the Session

NOTES:

LITIGATION LANDMINES: REVIEW AND
DISCUSSION (cont’d)

Transparency

Landmine #9:
Uncontrolled References

ORAL & WRITTEN REFERENCES

Follow Company Policy

You Speak for the
Company

Assume Remarks
Are Public

Consult with Human
Resources

LANDMINE #9: UNCONTROLLED REFERENCES

ORAL & WRITTEN REFERENCES
. Follow Company Policy
. You Speak for the Company
*  Assume RemarksAre Public

. Consult with Human Resources

Background Notes for the Facilitator:

A favorable reference regarding an employee terminated for performance
problems can become a litigation landmine. Meanwhile, a highly derogatory
reference can potentially open the door to a defamation action that otherwise
would not occur because of privileges which may be attached to such state-
ments within the workplace. In any event, the determination of what should be
communicated needs to be channeled through a central source.

References are not limited to formal letters. Vierbal statements can have
great impact in litigation. A national group of investigators exists who check
references for potential litigants. They call managers and use court-certified
stenographers to take down verbal statements. They call multiple times and
claima 70% success rate in getting managersto talk. Thisisa growing
problemin employment litigation throughout the nation.

If information is provided that is favorable, while the company knows of
unfavorable information that it elects not to include in the favorable report,
it may well be liable for negligent misrepresentation.
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Part 1l: Conducting the Session

NOTES: LITIGATION LANDMINES: REVIEW AND
DISCUSSION (cont’d)

DiscussioN QUESTIONS

O What if you write aletter of reference without using company
letterhead or your title. Isit OK to write it on a personal basis and
not reference the organization?

* Better not. If it can be demonstrated that you were an employee
of the organization at the time the |etter was written, it can be just
asbig a problem as if you had written it on company |etterhead.

[0 What do you say to afaithful employee who asks for references
on leaving ajob — especialy if he or sheisleaving because of a
downsizing or reorganization and you regret losing the employee?

 Sill no. As hard hearted asit may seem, you must tell the
empl oyee the organization simply doesn’'t allow references.
Check with your human resources department for any possible
exceptions.

0 Arethereany circumstances under which you should write a letter
of reference for aterminated employee?

* No —without a careful review by human resources or
legal counsel.

O Isit safer to talk on the phone, but refuse to write a letter?

» No. Commercial organizations exist specifically to
stenographically record reference callsto be later used
inlitigation.
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Part 1l: Conducting the Session

NOTES: RECORDING PERFORMANCE PROBLEMS
AND MISCONDUCT

Facilitator Directions: Review the background information below. Open a
discussion about how your organization likes to have performance problems
documented. Use sample forms or actual incident reports with names omitted
if you have them.

BACKGROUND NOTES FOR FACILITATOR TO
LEAD DISCUSSION

Thefirst time a problem arises, most team leaders or managers will simply
make a note on a calendar or dip a piece of paper with the basic information
into a file. Once they begin to see a recurrence of the problem, however, they
need to record the incident for future reference. Organizations with consistent
practices for recording, for example, quality initiatives and performance
appraisals, will find the recording of a performance incident to be a normal
extension of their current activities. As the facilitator, you will want to assess
how natural this process of recording is to your organization. Based on your
assessment, you may want to emphasize or de-emphasi ze exercises that prac-
tice recording.

ELEMENTS OF STRONG WRITTEN RECORDS

The best documentation, like a good news story, will include the four “W's”:
Who, What, When and Where.

[0 Who
Who was the perpetrator of the incident and who else was present
as awitness to the incident? This may become important later if
there is aneed to corroborate testimony where it's one person’s
word against another.

O What
Exactly what happened? The “what” of areport includesall of the
facts and may also include your assessment of those facts. It will
help if you are aware of which things are facts and which are your
assessments or opinions about those facts.

0 When
When did the incident occur? If there were smaller events leading up
to the main incident you are describing, when did those events occur?

O Where
Where did this incident happen?
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RECORDING PERFORMANCE PROBLEMS
AND MISCONDUCT (cont’d)

EXERCISE

Facilitator Directions. Read the following paragraph to participants in the
room. (You can have themread along in their workbook.) Ask participants to
write a short report recording what happened.

Scene

You have begun to wonder about the behavior of awoman who works in your
department. On two different occasions, you were unable to locate her for
about an hour and fifteen minutes in the afternoon. Today she was missing
again — thistime for about 45 minutes. When she reappeared in her office,
you confronted her about her absence. She said she had been meeting with
another employee. But you happened to know that thisisn’t true as that
employee had called in sick to you early this morning.

You ask her if sheis having any problems at home. She says, no, that every-
thing isfine.

Facilitator Directions. Ask volunteersto read their documentation. Listen to
afew, asking if anything’s missing in their reporting.

EXERCISE

Facilitator Directions: Ask participants to write a report based on an inci-
dent in the video that they have just watched. After they are done writing, ask
them to share what they have written. Note how thorough the reports are and
what additional details might be included.

Using a flip chart or white board, draw a line down the middle of the page,
dividing the page into two halves. At the top of one side, write“ facts.” at the
top of the other write “ opinions.” Ask a few more people to read their docu-
mentation. List their observationsin one of the two columns. Note that both of
these kinds of observations are relevant, but that it isimportant to be able to
distinguish between them.
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NOTES:
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Part 1l: Conducting the Session

PROCEDURES FOR REPORTING INCIDENTS
TO THE ORGANIZATION

To thefacilitator: This section of the training will require customization by
you. If your organization has standard procedures for reporting misconduct or
performance problems, you will want to incorporate all of part of this policy
here. You may want to invite presenters to address the group for this portion of
the training. Some possibilities are a director of human resources, an in-house
attorney, or outside counsel experienced in employment law issues.

DiIscUSSION

Managers have many concerns about handling misconduct and performance
problems. Their private, internal conversations may include such thoughts as

“Maybe the employeeisjust having arough period.”

“1 may create more of a performance problem if | start building
afileonthis”

“He/ sheisredly trying.”

“Maybe I'll get involved in agrievance or even alawsuit.”
Theseinterna conversations can prevent managers and team leaders from
reporting an incident or a problematic situation that is building to a crescendo.
The best way to counter these kinds of concerns may be to offer another kind
of internal conversation, which can be equally compelling: “I should have
done something.”

Most people can remember atime when they regretted not taking action.

Invite participants to consider or even to share stories about times when they
regretted not taking action.
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Part Il: Conducting the Session

NOTES: CONCLUSION

In aculture aslitigious as ours, the likelihood of ateam leader or manager
becoming involved in an employment law claim is higher than it has ever
been. The best way to minimize the likelihood of embarrassment and loss to
the company and the manager or team leader is to follow the procedures
we've outlined here.

Facilitator Directions: Display the Goals transparency, and review with
participants.
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Mr. Mathiason is a senior partner (shareholder) in the national law firm of
Littler, Mendelson, Fastiff, Tichy & Mathiason. The firmisthelargest in
the United States specializing exclusively in representing management in
employment and labor relations law. It has over 300 employment law attor-
neys and 26 offices throughout the country.

Mr. Mathiason is a graduate of the Stanford Law School and the Northwestern
University School of Speech. He served as an editor on the Stanford Law
Review. He commenced his career as alitigation attorney with the National
Labor Relations Board.

During Mr. Mathiason’s twenty-five years with the Littler firm, he has
concentrated on representing employers in discrimination litigation, wrongful
discharge, unfair labor practice and representation proceedings. Thislitigation
includes claims of sexual harassment, age discrimination, breach of the
covenant of good faith and fair dealing, privacy violations and disability
discrimination. In the course of his practice, Mr. Mathiason routinely counsels
employers on preventive employment law policies and trends. Through his
law firm, he has authored / edited 16 books on employment law and written
over 50 articles on how employers can reduce their legal liahilities.

In 1994, Mr. Mathiason was co-chair of the American Bar Association’s Video
Law Review program on “Conflict Resolution in the Workplace.” Heisthe
former chair of the Labor Law Division of the American Bar Association’s
Forum Committee on the Construction Industry and serves as a frequent lec-
turer and writer for the American Law Ingtitute, Practicing Law Institute,
Federal Publication, and American Management Associations and severa
other state and national organizations.

Mr. Mathiason is the founder of the firm’s prevention law products company.
This organization markets “Winning Through Prevention,” a game used by
managers to learn key employment law lessons. Mr. Mathiason routinely
conducts preventive employment law programs for Fortune 500 companies.
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Wendy L. Tice-Wallner is a shareholder of Littler, Mendelson, Fastiff,

Tichy & Mathiason, resident in the San Francisco office. Ms. Tice-Wallner’'s
practice focuses primarily on equal employment opportunity law and wrong-
ful termination litigation. She has advised or represented clients in various
areas of employment law including wrongful termination, sexual harassment,
discrimination, employee privacy and preventative measures such as drug and
acohol policies. Ms. Tice-Wallner has briefed and argued several cases before
the California courts of appeal, including precedential cases interpreting the
state constitutional right to privacy and the right of California employeesto
expanded remedies under the California Unemployment Insurance Code.

She has received the highest available rating by Martindale-Hubbell for legal
ability and professional ethics and conduct.

Ms. Tice-Wallner has spoken extensively on wrongful termination, equal
employment opportunity law and the law of individual rightsin the workplace
to professional associations, trade groups and attorney organizations. She has
been a contributing editor to publications on age discrimination for the
Practicing Law Institute and has written on numerous workplace legal issues,
including AIDS, alcohol and drugs, privacy and preventing and defending of
wrongful termination and employment discrimination suitsin state and federal
courts. Ms. Tice-Wallner has been recognized by the National Law Journal as
one of the nation’s “Best Litigators in Employment Law.”

Ms. Tice-Wallner has served as appellate counseal in employment discrimina-
tion cases before the United States Courts of Appeal for the Second, Third and
Ninth Circuits and has litigated before courts in Alaska, Washington, Oregon,
Nevada, New York and Utah.

After foreign study at the London School of Economics and Political Science,
Ms. Tice-Wallner received her undergraduate B.A. degree from Tulane
University in New Orleans, Louisiana, and her law degree, magna cum laude,
from the Villanova University School of Law in Pennsylvania. She served

on the editorial board of the Villanova Law Review and is enrolled in the

Phi Beta Kappa Honor Society. Ms. Tice-Wallner has been a member of

the California Bar since 1979 and is an active member of the Labor and
Employment Law and Litigation Sections of the American Bar Association.
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Jaffe D. Dickerson is the managing shareholder (partner) of the LosAngeles
office of Littler, Mendelson, Fastiff, Tichy & Mathiason. Mr. Dickerson
joined the firm in 1988 after 11 successful years as University Counsel for
the California State University (CSU). A graduate of the College of the

Holy Crossin Worcester, Massachusetts, and Boston College Law Schoal,
Mr. Dickerson is amember of the State Bar of California, including its labor
law and public law sections, the Beverly Hills Bar Association, the National
Bar Association, the American Bar Association and the National Association
of College and University Attorneys. Mr. Dickerson served as member, Chair
and Advisor to the Public Law section from 1989 to 1993. Mr. Dickerson
currently serves on the California State Bar Labor and Employment Law
Executive Committee, and recently as Secretary of the Labor Law Section
of the National Bar Association.

A fregquent author and lecturer, Mr. Dickerson has made numerous presenta-
tions on specialized areas of 1abor, employment and education law, including
collective bargaining, workplace violence prevention, alternative dispute
resolution, drugs in the workplace, employee personnel evaluation, sexual
harassment, employment discrimination, wrongful termination and the
Americans with DisabilitiesAct of 1990. Mr. Dickerson regularly represents
public education employers and other public agencies before the California
State Personnel Board, the Office of Administrative Hearings, the Public
Employment Relations Board and the California courts. He currently serves as
general counsel for three educational entities.

Mr. Dickerson’s community activities have included pro bono services for
the Constitutional Rights Foundation and its“Lawyer in the Classroom”
program, the Corporate Board of United Way of Greater Los Angeles, and
the California State Bar. Mr. Dickerson also teaches |aw-related courses for
UCLA Extension and California State, Los Angeles Continuing Education.
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Nancy E. Pritikin is a shareholder of Littler, Mendelson, Fastiff, Tichy &
Mathiason, resident in the San Francisco office. Ms. Pritikin has extensive
courtroom experience and specializes in employment discrimination, wrong-
ful termination and sexual harassment matters. Her litigation experience
includes high-profile cases and dealing with the media. Ms. Pritikin has
represented employersin both state and federal courts in lawsuitsinvolving
issues such as age discrimination, sexual harassment, sex discrimination,
investigation of employee conduct and wrongful termination. Her clients
include financial institutions, airlines, real estate brokerage firms, food
service organization and construction material companies.

Ms. Pritikin has counseled employers in apsects of the employment relationship,
including avoidance of litigation, disability issues, drug testing, background
investigations, sexual harassment investigations, reductionsin force and the
development of personnel policies and procedures.

Ms. Pritikin received her law degree with honors from the University of
Florida College of Law in 1978. She is admitted to practice in California,
Florida, and Georgia. Ms. Pritikin’'s background includes work as an attorney
for the National Labor Relations Board (Region 10) and the Federal Labor
Relations Authority. Prior to joining Littler Mendelson, she was a partner in
thelaw firm of Lillick & Charlesin San Francisco, speciaizing in labor and
employment law.
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LITIGATION LANDMINES AGENDA

Setting the Stage

Show Video

Debrief Viewer Reaction

Review Litigation Landmines

Break

Recording Performance Problems and Misconduct
Reporting Incidents to the Organization

Close

Appencix

60

Avoiding Litigation Landmines: A Survival Guide for Managers

Appendix

SAMPLE MEMO

“On three prior occasions, | verbally brought to your attention your failure to
complete awork assignment. This occurred on Monday, January 14, and
involved the XY Z account; February 18, involving the Sally Larson project;
and again on February 24, concerning the McClain order. In each instance,
you had miscal culated the number of units necessary for manufacturing and
failed to include the proper account codes. Following each of these situations,
we discussed the problem and you agreed that corrective action would be
taken. Today, afourth incident occurred on the Comdex account. You failed to
include shipping costs or the proper coding. Accordingly, | have no choice but
to provide you with this written warning that such conduct is not acceptable,
and unlessit is corrected immediately, it could result in disciplinary action up
to and including termination.”
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LITIGATION LANDMINES

GOALS

1. To make every organization aware of the biggest mistakes that increase
the risk of employment related claims.

2. To increase the ability of managers, top leaders, and supervisors, to
recognize the sometimes subtle parts of their jobs that can result in
costly and embarrassing claims.

3. To show how each potential mistake is an opportunity to implement a
positive management practice.

4. To show how to record — and in some cases how not to record—
incidents of misconduct or poor performance.

5. To understand how human resources can be an ally in solving certain

management problems.
TRANSPARENCY #1



V# AODNIHVASNYHL

|00| Bulyoes| e Se as e

aaAojdw3 yum aieys
Adon e ayelN e
90UBpPIAT Sk 1| 8ZIub0odY e

3ON3dIAT

8oUBpINT dedy 0] alnjied o4 aulwipue]

SANINANVT NOLLVOLLIT

LITIGATION LANDMINES

Landmine #2: Failure to Train

EMPLOYEE TRAINING

e Provide Opportunities

e Confirm Training Occurred
e Evaluate Training

¢ Review with Employee

TRANSPARENCY #3



9# AODNIHVASNVYHL

asljiadx3 sy | 8SM e
uQ AjJe3 nsuon e
Al Ue SB MBI\ e

S304NO0S3Y NVIWNH

$80.4N0SaY UeWNH 1JNSU0Y 0] 8injied :G# aunupue]

SANINANVT NOLLVOLLIT

LITIGATION LANDMINES

Landmine #4: Grade Inflation

EMPLOYEE EVALUATIONS

e Be Timely

e Be Honest

e Consider Full Evaluation Cycle

¢ Review with Employee

TRANSPARENCY #5
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LITIGATION LANDMINES

Landmine #6: Inappropriate Electronic-mail

ELECTRONIC MESSAGES

e Use as Though Public

e Assume It Can Be Retrieved
e Consider How You Say It

e \View as Evidence

TRANSPARENCY #7
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LITIGATION LANDMINES

Landmine #8: Inappropriate Talk About Ex-employees

WHEN AN EMPLOYEE LEAVES

e Keep Situation Confidential
e Even with Peers

* Respect Privacy

e Refer Questions to Human Resources

TRANSPARENCY #9



